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habeas corpus from the 37%h Judicial District,
Court of Bexar County, Rert Richardson, 1.

Holding: The Court of Criminal Appeals held that
applicant was entitled to credit for time he spent on
erroneous release,

Relief granted.
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OPINION
PER CURIAM.

*1 Applicant pleaded guilty to possession of a con-
trolled subsiance and was sentenced to three years'
imprisonment. Applicant did not appeal.

Applicant contends that he has been improperly
denied credit toward the expiration of his sentence
for the period of time when he was erroneously re-
leased from custody through no fault of his own.

Applicant was sentenced in this cause on May 23,
2006. Before being transferred to the custody of the
Texas Department of Criminal Justice {TDCH to
begin serving his sentence, he was sent to Georgia
to answer charges there. After those proceedings
were compiete, Applicant was released to probation
on December |8, 2006. His Georgia probation was
transferred to Bexar County, Texas and accepted on
February 16, 2007. Applicant was then sent to
Texas but was never placed in the custody of TDCJ.
At his second meeting with his supervising proba-
tion officer. Applicant informed the officer that he
should be serving a three-year prison sentence for
this case from Bexar County, the same county in
which he was then under supervision for the Geor-
giz case. The officer performed a warrant check,
but no warrants were active. On or about May 2,
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2007, a TDCJ parole officer contacted Applicant's
probation officer and advised him that Applicant
had pending prison time in this case. The parole of-
ficer informed Applicant's supervising probation
officer that she would contact him again to let him
know when Applicant should turn himself in af the
nearest local jail. The probation officer never heard
from TDC/ again.

TDCJ issued a premature-release warrant for Ap-
plicant on May 9, 2007, Applicant had been under
the supervision of his probation officer for the
Georgia case since February 2007, and TDCJ con-
tacted that officer in May 2007. At this time, TDCJ
knew where Applicant was and knew that he should
have been in one of their secure prison facilities
serving this sentence, but did not take him into cus-
tody. Applicant was arrested under the premature
release warrant when he attempted to renew his
driver's license in August 2008,

During his time on erroneous release, Applicant vi-
olated no laws nor any terms of release that would
have applied to him had he been properly released
on parcle or mandatory supervision,

TDCY Classification and Records filed an affidavit
in response to Applicant's claims. The affidavit
states that “Applicant is not entitled to time spemt
out on crroneous release pursuant to fx porre
fode W This statement misinterprets both the
spirit and logicat impiications of 4/’ holding.

In #aie. a prisoner was erroneously released to
mandatory supervision by TDCIJ while serving two
cumulative sentences. At the time of the release,
TDCY had net yet received the commitment papers
for the second sentence. While he was out of cus-
tody and before he violated the conditions of his re-
tease, [ale discharged the first, underlying sen-
tence. After violating the conditions of his release,
he was returned to TDCJ where he claimed that, be-
cause he was released through no fault of his own,
his stacked. second sentence should also be credited
with time spent on release. This Court held that the
statute appiicable to those prisoners who were cor-
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rectly released also applies to those released erro-
neously from TDCL™ Accordingly, though Hale
received credit against the sentence that he would
have discharged but for the erroneous release. the
violation of his mandatory supervision rules pre-
vented him from receiving credit for the stacked
sentence. Bui. we noted that had he not viglated
conditions of his release until his entire stacked
sentence was discharged, he would have been cred-
ited on that sentence as well. 5%

*2 {11 There is no evidence that Applicant violated
the conditions of his probation, nor any conditions
that would have been placed on him had he been
properly released to mandatory supervision for the
sentence. Neither TDCJ nor the State makes any al-
legations of such violations. TDCJ states that Ap-
plicant was detained on the premature release war-
rant. Therefore, Applicant's release was not revoked
under the meaning of Scction 308283 of the Texas
Government Code”™ and he is therefore not sub-
ject to the restrictions of that statute.

{2} As we have held in previous unpublished opin-
ions,”™ if a person is erroncously refeased from
custody, through no fault of his own, and is then
brought back into custody, he is entitled to credit
for all of the time spent on that erroneous release.
Because Applicant had not violated the conditions
of his supervised release at the time he was de-
tained on the premature release warrant. he should
not be penalized for following the rules that would
have been in place had he been properly released
from custody.

In fact, Applicant has far exceeded any require-
ments that this Court has placed on those who were
erroncously released from custody. It would be un-
reasonable to require those released from custody to
inform the authorities that they should in fact be de-
tained.”™Yet, in this case, Applicant informed the
Texas probation officer who administered his Geor-
gia probation that he had an outstanding conviction
and should be in the custody of TDCL

Applicant is entitled to credit for the time he spent
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out of the custody of TDCJ. The Texas Department
of Criminal Justice shall credit Applicant's sentence
in cause number 2005CR3070 from the 379th Fudi-
cial District Court of Bexar County with all of the
time from the date of Applicant's sentencing, to-
gether with any pre-sentence credit awarded by the
trial court,

Copies of this opinion shall be sent to the Texas
Depariment of Criminal Justice, Institutional, and
Pardons and Paroles Divisions.

FMNLO11T 5 W30 8686 {Tex, Orinn App 2003,
N2 Jd a 875,
NI A

Fh4 i the parole, mandatory supervision,
or conditional pardon of a person other
than a person described by Section
508.14%(a) is revoked, the persom may be
required to serve the remaining portion of
the sentence on whichk the person was re-
leased . TEX. GOV'T CODE & 308 783(c).

FN3.See Ex Porre Cross, APSTET00. 2007
WL 1704062, dellvered June 13, 2007 and
Bx Parte Freeman, AP-T6029. 2008 WL
480928, delivered November 3, 2008,

Fié. Jd st 804,
Tex.Crim.App.,2009.
Ex parte Rowe
- 3. W.3d - 2009 WL 250078 (Tex.Crim.App.)
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